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Passed by _Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. CGST-Vl/ref-51/Adani/18-19~: 25.06.2018 issued by
Assistant Commissioner, Div-VI, Central Tax, Ahmedabad-South

31tirc,r 3~~ "fm<.11 Order-In-Appeal Nos. AHM-EXCUS-001-APP-087-2018-19
ftl-;:iicrr Date : 30-10-2018 \i'l"RT ffi ct1- mfusr Date of Issue7llzet
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0
tT 3TtTffic!mT cf>T -;wr ~ -qm Name & Address of the Appellant/ Respondent

Adani developers Pvt ltd
Ahmedabad

ast{ arf@ gr arfr mar "ft 3riir 3rra aar & at as sr arr cff 4Ra zenfenf f)a; ·g er 37f@rant at
311.\)C'[ <Ir g;,ifr1ffor 3mtc;-;; mwr <B"'< "flcITTIT i 1

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
liic one may be against such order, to the appropriate authority in the following way :

·I7l al qr Fr)arur 3rda
Revision application to Government of India :

(1) <Ti~ <! '3cCJITT wn 3rl?IR'n:r=r. -1994 ct1- 'cfRT 3rat ft aa, mg mi a a ii qla err at su-nt er ug
er, 3ii'l.fo grerw 3r4er 3ref) Ra, rdal, Ra rianzu, rua Re@mt, a)ft +if5rca, v#far ct)tr arr , ia mf, { Raft
: 110001 cf,f ifit ~ 'cfff% -iz I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) 'lfrt m1Gt pl If mm ii ura ft zlala fa#t rvsr Ir aru area ii zn Rh8t +rvsrm gr
· 1ru-m1ITT ii TTTR ~r 'GITT'r siz T-JT.f ii. qT f)alt qugr ur Tue i "tfIB ag flatmatza fat quern ii at ma ifit >lfcnm *

C:lxFT wt t:T I
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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. (,'!!) 'l[l'-(TT <f> area zng, u r2er ii Raffa l=f@ TR m l=f@ a Raf#fur i uirr zycen 4a ma u tnaa
9a Re mri ii uh na a are fa#t rz a qr ii Ruff&

.. (b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(·) zuf yen mr part fag fan 1:rr'«T cfi" ~ (~ m 1tffi cITT) ~ fcnm -rrm Tf@ ir 1

_(c) In case of goods exporied outside India export to Nepal or Bhutan, without payment of
cl11ty.

aifu uwt=r 4) wnrat zya ya a frg it sq€t a#fee mu #l n{ & asik et arr wit gr rrr vi
Fm11 qj ~f]frclcj) 3WfITT. 3lll\'c1 cfi IDxf i:rrful cIT x-l1TTT TR m q]cf if fclm 3Tfttf.n:rr.r (-;:f.2) 1998 1:l[x[ 109 &lxl

[ju fag ·rg eh

(cl) Credit of any duty· allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

. (I) <ll~n?.r xrcqfcR Wcf> (3fll\e1) ~~- 2001 cf> mi, 9 aiafa Rafe Tr «iI g-0 ii c:'r
1J~IT

1
\

)flt 3nrr a 4f an?gr )fr f#a at T-fffi cfi" 1-TlcR Te-3rar g aft am al al--at ufii # x'IJ[!,f
-;::•,ftrTI ~.n?lc;7f ~TT ~ 'ml%~ 1 \Nfcfi rr arr z. a qzgff a aiaf Ir 35- ii frr1:rfftc'r q5'\ qj ·i_:rrTTIR
<!1 --HcJ_u (~ 'flll?.T trwx-G uar t uf fl gt Reg
The above application _shall be made in duplicate in Form No. EA-8 as specified under
Fh1le, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appeafed against is communicated and sh.all be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy or TR-6 Challan evidencing payment of prescribed fee as prescribed Lmclec$§ctipp
35-EE of CEA, 1944, under Major Head of Account.

o-·

(2) {fr·r an)a1 a urt we "tfc;rrrr xcnTf ~cp 'ffi&~ m ffl cpl=[ "ITT ID~ 200/- 1:fJTff T@A ~ ~
;>,iJx vlf3f -!IC'T9 xcf)T! "Q<fi ~ruf "ff ~ ID ID 1000 / # ta yrart #6l u+

The revision application shall be accompanied by a fee of Rs.200/- where the c:imount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. O·

'!'11111 ~i-c-,r,, ,r,;-,\1~1 ®TI<i"T wri \lcT x'JcITcR 3fll'rc;wr ~~ cfi ·-ma- 3Tlfu;r:
/\ppeal to Custom, Excise, & Service Tax Appellate Tribunal.

() 3{)a uwrr zyon 31fe)f?zm1, 4944 at ear 35-~/ 35-i cf> 3fw@:-

U ncl er Section 35/ 35E of CEA, 1944 an appeal lies to :-

\JcKT~rfurcr rr~ 2 (1) cf) -r-r ~ 3~ cfi 3@lcll cffr 3Tlll'ff. 3rcfrc;rr cfi T-fl1IB -r-r xfli:rr ~- cfnfl7:f
wnraea g[en vi ?aa 3fl#tu uruf@raw1 (fre) t uf?a 2fr 4fat, 1suaraa ii s120, 7
)ea 1Rue 414rUvg, ifI, 31n1at4la-380016

s2 e,,
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To,tllewes[r-egional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
_,q-s2.9,,,I\Je~ ~~taJ Hospital Compound, Meghani Nagar, Ahmedabad : 380 0·16. in case of

. ,,{)pj3c:}als otbenh$1'l as mentioned in para-2(i) (a) above.
· ·~- 4 I '- 1 •· :.·#; $
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules,· 2001 and shall be
:1r:companied against (one which at least should be accompanied by a fee of Rs.1,000/-,
l-{~;.5,000/- and Rs:I 0,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lc1c, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bani< draft in
f,.ivour of AssU. Registar of a branch of any nominate public sector bani< of the place
where lhe bench of any nominate public sector bani< of the place where the bench of
lh<J Tribunal is situated.

(3) f? gr 3mgr i a{ ya am?ii ar rmr st & al r) re airfrg 4l r prarr uufa
int t far rm nRg sr qr a &ha g aft fa fr ul arf a 4a a f; zrenferf 3rf)#zr
·rrznl)awwr a) vas gr4le zn a€hr war qt ya am4aa fhu unrar &
In ens(; of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in tile aforesaid manner not withstanding the fact that the one - appeal to the
/\ppellant Tribunal or the one application to the Central Govt. As the case may be, is
fillDcl to avoid scriptoria work if excising Rs. 1 lacs fee·of Rs.100/-. for each.

(4) "!Wffcllf 1Jt"(J1 3T~f;'p:pr 1970 "lfQ:IT x'mffmr al srgqP-4 aiaf fefRa fg 3ur sa 3ml zu
yr 3mgr zrntfe1fr fufu f@rant # am?gt i a u@la #l va wf 6.6.so ha a zIzurrzu yet
fare an &)r a1Rg

. Q One copy of application or 0.1.0. as the case may be, and the order of the adjournment
:1ul11orily sh,.:111 a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, ·1975 as amended.

(5) s4 si) via~era 'f.JPTZ,:11' at fir01a a fuii at ah ft am 3TTcnfc@ fch-m Gratcit #mm get,
@·«1 our gyca vi )ara ar4th1 =nrznf@raw (ruff@fe)) fr, 1902 j ff@a &

AUrn1lion in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

hr ye, df surer zycan vi itaa an@)tu nrnf@raw (Rrec), a uf arf)at #a +mr i
,1irk;r ;ni,ir (Demand) \.,'cf ?;s (Penalty) cnf 1o% qa srmr aar 3f@art ? tzrarifa, 3rf@rearm 4s 1o
,r;{)~ =lilJV t:- !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

H104)

0
)&r3nzI43k )ara iJ:; 3iii, an@rztar "ar#r+ia"Duty Demandeel) -

. .:,

(i) (Sect-ion) leis· 11D i!:;~~~"{ITT)";
(ii) ~~r-;rr~lH ~~ir!Clc:~®"{ITT)";
(iii) )rdhfgfrira fer 6 4aa2zr ff@r.

r=or an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pr~-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be rioted that the pre-deposit is a
nwnclal.ory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central l:xcise Act, ·1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.,,,

a 3r 3Irr a 4fr 34lr hf@raUr &1 war szi arcs 3rrar yca n av fa1a t at mar fs av eye# a
103 311r u 3il rzi asaar au faafr @) as vs a 10% 3q2rarer w t s uaf '].,

·. --. _:·,,:-·. ::~~, .In vfew of above, an appeal against this order shall lie before the Tribuna .:"~· :itof
; 9% he duly dernande~ where duty or duty and penalty are in disput -!i!,_'·'~,e

±. penally alone is in dispute. %
'··· -~ . ' i·· ..... -; \. ·~ ...:· . ~
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F No.V2(ST)95/Ahd-South/18-19

ORDER-IN-APPEAL

This appeal has been filed by M/s Adani Developers Pvt Ltd., Adani House,

Near Mithakhali Circle, Navrangpura, Ahmedabad [hereinafter referred to as "the

appellant"] against Order-in-Original NO.CGST-VI/Ref-51/Adan/18-19 dated

25.06.2018 [for short-impugned order] passed by the Assistant Commissioner,

CGST, Division-VI, Ahmedabad South [for short-adjudicating authority].

2. The appellant has filed a refund claim amounting to Rs.3,38,67,924/- on

28.03.2018. The chronological events leads to the appellant to file the said refund

claim are as under:

[i] The appellant is engaged in providing of service of construction of
residential/commercial complex.

[il]' In pre-GST regime, they raised demand letters to the purchaser of the
residential/commercial complex towards installments due towards
construction of the said complex and based on the said letters, the
purchaser has paid the dues with service tax.

[iii] Due to some reasons, the purchasers expressed their inability to
complete the transaction and requested to cancel the letter of intent
and booking of complex.

0

[iv]

[v]

Accordingly, the appellant cancelled the documents and returned the
full amount which was received from the purchasers.

Since the said returned money born incidence of service tax paid by ·
the appellant, they filed the refund of such service tax paid.

The adjudicating authority has raised many queries and also asked certain

documents related to filing of refund claim, vide letter dated 08.06.2018. Later on

he rejected the claim for non-compliance of queries and non submission of

documents which said to be essential for sanction of refund.

3. Being aggrieved, the appellant has filed the instant appeal, wherein, they,

inter-alia stated that the adjudicating authority has not followed the principles of

natural justice; that the case was decided without granting personal hearing and

without granting sufficient time to submit their reply to query memo. They further

contended that the adjudicating authority has not passed a speaking order.

4. Personal hearing in the matter was held on 11.10.2018. Shr Rahul Patel

and Praveen Sheth, Chartered Accountant appeared for the same and reiterated the

grounds of appeal. He also invited attention to the cancellation deed and details of

returned amount.

0

5. At the outset, I observe that the adjudicating authority has rejected the

claim, vide impugned order without granting proper opportunities of natural justice

and without waiting proper reply from the appellant in connection with query memo

dated 08.06.2018. In the impugned order, the adjudicating authority has contended att«ti.at,

thatthe" documents asked are essential to arrive at whether the pre- GST r
· · ·n. ·8·'

booking were'genuinely cancelled and also to see whether the refund claim is, @
2,, ·
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F No.V2(ST)95/Ahd-South/18-19

from all aspect; that as the. appellant failed to submit the said documents, he

rejected the claim. In the circumstances, I am of the opinion that the instant

refund applicable needs to be verified again, in view of proper reply received from

the appellant in connection with the said query memo. The appellant is hereby

directed to file proper reply along with relevant records pertains to the query memo

before the adjudicating within one month from the receipt of this order. The

adjudicating authority shall grant necessary opportunities of natural justice to the

appellant before deciding the case and pass a speaking order in this regard.

7. In view of above discussion, I remand the case to the adjudicating authority

for considering the refund in question afresh. The appeal stands disposed of in
)

above terms. --- _Y'' ..,,__ ,..,-...----
(Gm in)
~ ('3-flTiffi)

Date : .10.2018

O Attested

+>SIr>'1
(Mohanan V.V) I
Superintendent (Appeal),
Central Tax,Ahmedabad.

Bv RPAD.

0

To,
M/s Adani Developers Pvt Ltd.,
Adani House, Near Mithakhali Circle,
Navrangpura, Ahmedabad

Copy to:

1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Principal Commissioner, Central Tax, Ahmedabad-South.
3. The Joint Commissioner, Central Tax, Ahmedabad-South
4. The Assistant Commissioner, System, Central Tax, Ahmedabad South.
:·Y.e Assistant Commissioner, CGST, Div-VIII, Ahmedabad South

31 ?Jar4Fie.
7. P.A.
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